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CHAPTER  ONE 

PROPERTY  IS  RIGHTS  NOT  THINGS 


A')  INTRODUCTION 

This  course  in  basic  principles  of  property  law  has  a  variety  of  objectives.  They  are 
laid  out  here  in  roughly  the  same  order  as  the  chapters  which  relate  to  them.  But 
while  it  is  possible  to  distinguish  certain  objectives  from  others,  it  should  also  be 
remembered  that  they  overlap. 

First,  we  will  begin  by  looking  at  the  nature  of  property,  at  what  we  mean  when  we 
say  we  have  "property."  This  question  could  be  asked  from  a  variety  of  perspectives, 
but  we,  obviously,  will  be  asking  -  what  does  the  word  "property"  mean  to  a  lawyer? 
You  may  well  think  you  know  the  answer  -  property  means  that  you  "own 
something."  As  we  will  see  later  in  this  chapter,  that  is  in  one  sense  not  correct  (it  only 
describes  private  property)  and  is  generally  inadequate,  for  it  tells  us  nothing  about 
what  you  can  and  cannot  do  with  the  thing.  Indeed  it  is  also  misleading  because  it 
suggests  that  the  key  relationship  is  between  you  and  the  "thing."  In  the  law  the  more 
important  relationships  are  between  you  and  another  person  relative  to  that  thing, 
and  between  you  and  the  state/ community  relative  to  the  thing.  We  will  probe  more 
deeply  into  this  question  in  this  chapter,  first  through  reading  a  classic  discussion  of 
the  nature  of  property  by  a  political  philosopher,  and  then  by  examining  a  case  about 
an  aspect  of  what  those  who  "own  property"  may  or  may  not  do  with  it.  The 
overriding  notion  to  be  derived  from  this  chapter  is  contained  in  its  title  -  that 
property  is  about  right,  not  things.  That  is,  it  is  about  the  rights  that  people  have  to 
use  or  benefit  from  something,  not  about  the  thing  itself. 

Second,  having  established  what  we  mean  by  property,  we  ask  what  things  can  be  the 
subject  of  property  rules.  This  may  again  seem  obvious.  We  know  that  in  our  society 
and  many  others  we  can  own  land,  and  that  in  almost  all  societies  we  can  own 
physical  objects.  But  there  is  more  than  that.  We  also  know  that  we  can  own  intangible 
objects,  such  as  the  copyright  to  a  publication  or  a  patent  of  an  invention.  The 
question  of  what  "things"  can  be  owned  is  a  recurring  one,  and  in  chapter  two  we 
look  at  a  series  of  cases  which  deal  with  "novel"  claims  -  with  an  argument  that 
something  is  "property"  when  it  has  not  previously  been  considered  to  be  so. 

Third,  we  will  look  at  one  aspect  of  how  one  can  acquire  property.  We  know  that  we 
can  acquire  it  by  a  transfer  from  another  person  who  has  the  legal  title  to  it.  The 
transfer  can  be  by  gift,  or  sale,  or  inheritance.  But  in  the  common  law  we  can  also 
acquire  a  title  through  possession,  either  through  first  possession  (the  thing  has  not 


CHAPTER  TWO 


WHICH  RIGHTS  IN  WHICH  THINGS? 


A)  INTRODUCTION 

Tills  chapter  is  about  novel  claims  for  property  rights.  That  is,  the  cases  involve  courts 
deciding  whether  to  award  property  rights  in  certain  things  to  certain  individuals. 
Some  involve  claims  to  a  substantial  bundle  of  rights,  others  to  a  more  limited  number 
of  strands.  In  some  the  contest  is  essentially  between  private  claimants,  in  others  the 
thing  in  question  will  either  be  subjected  to  a  private  property  regime  or  a  common 
property  one.  These  cases  reveal  that  Macpherson  is  correct  to  suggest  that  "property" 
is  a  changing  concept.  In  reading  them  it  might  also  be  useful  to  bear  in  mind,  even 
if  you  do  not  agree  with  it,  Macpherson's  further  assertion  that  the  concept  of  property 
is  a  "purposeful"  one,  that  its  meaning  alters  over  time  because  of  changing 
conceptions  about  how  social  interests  may  best  be  served. 

In  a  part  of  his  "Introduction"  not  reproduced  in  chapter  one,  Macpherson  expands 
on  his  statement  that  although  property  is  an  enforceable  claim  t  o  the  use  or 

of  something,  private  property  rights  -  the  exclusion  of  some  from  the  use  of  resources 
-  do  not  rest  on  force  or  the  threat  of  force  alone.  He  points  out  that  all  societies 
provide  ethical  justifications  for  private  property.  He  states; 

Property  is  controversial ...  because  it  subserves  some  more  general  purposes  of  a  whole  society,  or  the 
dominant  classes  of  a  society  and  these  purposes  change  over  time:  as  they  change,  controversy  springs 
up  about  what  the  institution  of  property  is  doing  and  what  it  ought  to  be  doing.  [Thus] ...  the  institution 
...of  property  is  always  thought  to  need  justification  by  some  more  basic  human  or  social  purpose.  The 
reason  for  this  is  implicit  in  two  facts  we  have  already  seen  about  the  nature  of  property:  first,  that 
property  is  a  right  in  the  sense  of  an  enforceable  claim;  second,  that  while  its  enforceability  is  what 
makes  it  a  legal  right  the  enforceability  itself  depends  on  a  society’s  belief  that  it  is  a  moral  right. 
Property  is  not  thought  to  be  a  right  because  it  is  an  enforceable  claim:  it  is  an  enforceable  claim 
because  it  is  thought  to  be  a  human  right.  This  is  simply  another  way  of  saying  that  any  institution  of 
property  requires  a  justifying  theory.  The  legal  right  must  be  grounded  in  a  public  belief  that  it  is 
morally  right.  Property  has  always  to  be  justified  by  something  more  basic;  if  it  is  not  so  justified,  it 
does  not  for  long  remain  an  enforceable  claim.  If  it  is  not  justified,  it  does  not  remain  property. 

Even  within  a  system  like  ours  in  which  it  is  acknowledged  that  private  property 
provides  the  dominant  means  of  resource  allocation,  two  kinds  of  problems  may 
emerge.  First,  someone  may  claim  that  a  particular  thing,  not  hitherto  considered  to 
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CHAPTER  THREE 

POSSESSION  AND  TITLE  AT  COMMON  LAW 

A)  INTRODUCTION:  WHAT  IS  POSSESSION? 

Although  Macpherson  distinguishes  property  and  possession  by  saying  that  "[a]s 
soon  as  any  society  ...  makes  a  distinction  between  property  and  mere  physical 
possession  it  has  in  effect  defined  property  as  a  right/'  possession  is  a  crucial  concept 
in  the  common  law  of  property.  While  it  is  the  case  that  you  can  have  a  right  to 
property  without  possession,  it  is  also  the  case  that  possession  can  be  the  origin  of  that 
right.  It  is  partly  so  in  the  law  of  transfer  of  title  in  personal  property  law,  for 
example.  Title  is  transferred  if  there  is  a  sufficient  combination  of  intention  to  do  so 
and  "delivery,"  and  delivery,  where  appropriate,  is  a  transfer  of  physical  possession. 

More  importantly,  and  this  is  what  this  chapter  is  about,  in  a  number  of  contexts 
possession  can  lead  to  the  acquisition  of  title/ right  without  a  transfer  from  another. 
At  common  law  objects  not  previously  owned  (wild  animals,  or  minerals,  for 
example)  become  the  property  of  those  who  first  possess  them.  This  is  what  the  first 
case  below,  Clift  v.  Kane,  is  about. 

In  addition,  objects  owned  but  "lost"  can  become  the  property  of  those  who  find  and 
possess  them.  This  is  the  context  for  the  second  case.  The  Tubantia.  The  Tubantia 
arises  out  of  a  particular  context  in  which  title  is  divested  by  the  property  being  lost  - 
a  shipwreck.  The  law  of  salvage  permits  the  finder  and  possessor  of  the  wreck  to 
claim  some  property  in  it. 

In  these  first  two  cases  we  are  not  much  concerned  with  whether  the  law  ought  to 
award  title  from  first  possession  or  to  salvagers.  Clift  and  the  Tubantia  assume  that 
possession  will  bring  title  but  deal  with  the  question  of  what  constitutes  "possession" 
in  law  for  that  purpose.  One  crucial  point  that  they  make  is  that  "possession"  means 
different  things  in  different  contexts.  While  "actual"  possession,  the  physical  control 
of  an  object,  is  invariably  sufficient  to  say  that  one  has  legal  possession,  it  is  not 
necessarily  required.  Indeed  in  some  instances  it  is  impossible  -  how  do  you  "hold" 
a  wreck?  In  Clift  v.  Kane  the  defendant  Kane  had  actual  possession,  the  plaintiff  Clift 
did  not,  and  Clift  was  awarded  the  property  rights  that  flow  from  first  possession.  Yet 
the  dissent  would  have  awarded  the  rights  to  Kane,  based  on  the  idea  that  he  had 
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CHAPTER  FOUR 

INTRODUCTION  TO  THE  COMMON  LAW  OF  REAL  PROPERTY: 
THE  DOCTRINES  OF  TENURE  AND  ESTATES 


A)  INTRODUCTION  TO  TENURE  AND  ESTATES 

Although  much  of  the  system  of  tenure  explained  below  is  obsolete,  a  basic 
understanding  of  the  historical  origins  of  the  English  law  of  real  property  is 
indispensable  to  an  understanding  of  the  conceptual  bases  of  that  law  in  common  law 
Canada.  As  in  England,  land  "owners"  in  Canada  are  still  not  true  owners,  but  are 
tenants  in  fee  simple  of  the  crown. 

K.  Gray,  Elements  of  Land  Law 

It  is  not  easy  to  imagine,  tabula  rasa a  how  best  to  construct  a  coherent  and  systematic  body  of  rules 
governing  rights  in  and  over  land.  During  the  course  of  eight  centuries,  English  law  has  developed  a 
framework  of  rules  which  functions  today  with  admirable  success,  but  it  is  far  from  obvious  that,  if  the 
task  of  construction  were  begun  again,  the  end  result  would  necessarily  resemble  the  law  of  real 
property  in  its  present  form.  The  conceptual  points  of  departure  which  lie  at  the  back  of  the  law  of  real 
property  contain  little,  if  anything,  of  a  particularly  compelling  or  a  priori  nature.  There  is  indeed 
nothing  inevitable  about  the  eventual  shape  of  modem  land  law,  but  it  remains  true  that  the  law  of  today 
is  still  heavily  impressed  with  the  form  of  ancient  legal  and  intellectual  constructs  ....  From  its  earliest 
origins  land  law  has  comprised  a  highly  artificial  field  of  concepts,  defined  with  meticulous  precision, 
with  the  result  that  the  inter-relation  of  these  concepts  is  not  unlike  a  form  of  mathematical  calculus. 
The  intellectual  constructs  of  land  law  move,  as  Professor  Lawson  once  said, '  in  a  world  of  pure  ideas 
from  which  everything  physical  or  material  is  entirely  excluded'.  The  law  of  land  is  logical  and  highly 
ordered,  consisting  almost  wholly  of  systematic  abstractions  which  'seem  to  move  among  themselves 
according  to  the  rules  of  a  game  which  exists  for  its  own  purposes.'  It  is  from  this  interplay  of  naked 
concepts  that  the  creature  of  modem  land  law  ultimately  derives.  English  law  cannot  be  properly 
understood  except  in  the  light  of  its  history,  and  it  is  in  the  doctrines  relating  to  tenures  and  estates  that 
the  historical  roots  of  English  land  law  are  to  be  found. 

The  Doctrine  of  Tenures  The  origin  of  the  medieval  theory  of  English  land  law  was  the  Norman 
invasion  of  England  in  1066.  From  this  point  onwards  the  King  considered  himself  to  be  the  owner  of 
all  land  in  England.  Since  the  Normans  brought  with  them  no  written  law  of  land,  they  initiated  in  their 
newly  conquered  territory  what  was  effectively  a  system  of  landholding  in  return  for  the  performance 
of  services.  According  to  this  feudal  theory,  all  land  was  owned  by  the  Crown  and  was  granted  to 
subjects  of  the  Crown  only  upon  the  continued  fulfillment  of  certain  conditions.  Land  was  never  granted 
by  way  of  an  actual  transfer  of  ownership,  and  the  notion  of  absolute  ownership  other  than  in  the  Crown 
was  therefore  inconceivable.  Pollock  and  Maitland  were  later  to  explain  quite  simply  that  all  land  in 


